








and the holders, the "Unsecured Noteholders"); and (iv) holders of common shares of LTS

(the "Common Shares", and the holders, "Shareholders")."

3. As a result of the inability of the Lightstream Group to reach a settlement of
outstanding litigation (the "Unsecured Noteholder Litigation") with certain holders of the
Unsecured Notes by September 16, 2016, pursuant to an amended and restated noteholder
support agreement dated as of July 12, 2016 (as amended, the "Support Agreement") with
members of an ad hoc committee of Secured Noteholders (the "Ad Hoc Committee of
Secured Noteholders") representing approximately 91.5 percent of the total outstanding
principal amount of Secured Notes, the Lightstream Group is required to take all necessary
steps to seek the proposed Initial Order and commence these CCAA proceedings for the
purpose of implementing a sale of all or substantially all of the Lightstream Group's assets or
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business.

6. The immediate objective of the proposed CCAA proceedings is to continue a sale and
investor solicitation process (the "SISP") that commenced on July 13, 2016 in connection
with the Arrangement Proceedings, through these CCAA restructuring proceedings by way of
proposed sale procedures (the "Sale Procedures") attached as Appendix "A" to the proposed

Initial Order, to effect a transaction for all of the Lightstream Group's assets.®

7. The purpose of this Bench Brief is to outline for the Court the legislation and
jurisprudence that is relevant to the relief being sought in the Applicants' originating
application filed September 22, 2016, and to demonstrate the necessity of and justification for
certain priority charges in favour of the Applicants' lenders, key stakeholders and advisors,

among others, which are critical to ensure the Applicants' successful restructuring.
IL FACTS

8. A summary of the facts relevant to this Application are set out below. For a more
complete discussion of the facts and circumstances pertaining to the Lightstream Group,

please refer to the Scott Affidavit.

* Scott Affidavit at para 4.
% Scott Affidavit at para 67.
¢ Scott Affidavit at para 103.



A. Overview of the Lightstream Group

9. Each of the Applicants is a corporation formed pursuant to the Business Corporations
Act, RSA 2000, ¢ B-9 (the "ABCA") and LTS is the parent of the Lightstream Group.T The
Partnerships are general partnerships formed and registered as general partnerships pursuant

to the laws of Alberta and are direct and indirect wholly-owned subsidiaries of LTS.?

10.  The Lightstream Group is engaged in the exploration, development and production of
oil and natural gas reserves in the provinces of Alberta, British Columbia and Saskatchewan,

with a focus on light 0il.’

11.  The Lightstream Group's business consists of three business units: (i) the "Bakken
Business Unit", which is comprised of the Bakken Partnership assets located in southeastern
Saskatchewan in the Bakken and Mississippian formations; (ii) the "Cardium Business Unit",
which is comprised of certain of the LTS Partnership assets in central Alberta, with the
majority of the assets in the Cardium formation; and (iii) the "Alberta/BC Business Unit"
which is comprised of the balance of the LTS Partnership Assets in British Columbia and
north-central Alberta. LTS holds legal title to the real property interests of the Pa:tnerships.m

595 Through the foregoing three business units, the Lightstream Group is the operator of,
and owns varying working interests in approximately 2,582 oil and natural gas wells (gross),

an extensive network of pipelines and gathering systems and numerous facilities."'

B. Financial Position of the Lightstream Group

13. As at June 30, 2016, the Lightstream Group had total assets with a book value of
$1,679,550,000 consisting of current assets with a book value of $77,414,000 and non-current
assets with a book value of $1,602,136,000.12

7 Scott Affidavit at paras 8, 9, 11.
¥ Scott Affidavit at paras 10, 12.
? Scott Affidavit at para 18.

' Scott Affidavit at para 19.

! Scott Affidavit at para 32.

"% Scott Affidavit at para 43.












23.  The Lightstream Group was not able to reach a satisfactory settlement with respect to
the Unsecured Noteholder Litigation on or before September 16, 2016 and, in accordance with
the Support Agreement, the Lightstream Group has brought an application to commence these
CCAA proceedings.24

III. LAW AND ARGUMENT
A. The CCAA applies to the Applicants

24.  The CCAA applies in respect of a "debtor company" or "affiliated debtor companies"

where the total claims against the debtor or its affiliates exceeds five million dollars.?

i The Applicants are each a "debtor company'" under the CCAA
pPp

25.  Each of the Applicants is incorporated under the ABCA and, accordingly, each is a
"company" to which the CCAA applies.?®

26.  Under section 2 of the CCAA, a "debtor company" includes an insolvent company.
Insolvency is not defined in the CCAA but courts have interpreted the term with reference to

section 2(1) of the Bankruptcy and Insolvency Act, RSC 1985, ¢ B-3 (the "BIA"), 27 which

provides as follows:*®

"insolvent person" means a person who is not bankrupt and who resides,
carries on business or has property in Canada, and whose liability to creditors
provable as claims under this Act amount to one thousand dollars, and

(a) who is for any reason unable to meet his obligations as they generally
become due,

(b) who has ceased paying his current obligations in the ordinary course of
business as they generally become due, or

(c) the aggregate of whose property is not, at a fair valuation, sufficient, or if
disposed of at a fairly conducted sale under legal process, would not be
sufficient to enable payment of all his obligations, due and accruing due.

# Scott Affidavit at para 75.

B CCAA, s 3(1). [TAB 2]

% Scott Affidavit at para 99.

T BIA, s 2, "insolvent person”. [TAB 3]

% Re Stelco Inc, [2004] OJ No 1257 at paras 21-22, 28 (Sup Ct), ("Stelco"); leave to appeal to C.A. refused,
[2004] OJ No 1903; leave to appeal to S.C.C. refused, [2004] SCCA No 336. [TAB 4]
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42.  Canadian courts have routinely held that when considering whether to approve a

marketing process, the following questions ought to be considered:
(@) is a sale warranted at this time;
(b)  will the sale be of benefit to the whole "economic community";

(©) do any of the debtors' creditors have a bona fide reason to object to a sale of

the business; and
(d) is there a better viable alternative.**

43.  The Sale Procedures are designed to thoroughly canvas the market to solicit, explore,
assess and negotiate possible transactions for the sale of the Lightstream Group or a
combination of one or more of its three business units, with a view to the best interests of LTS

and its stakeholders.*

44. A court will generally approve a proposed sale process under the CCAA when it has
been recommended by the Monitor and is supported by disinterested creditors, absent any
compelling, exceptional circumstances to the contrary.** The Sale Procedures have been
reviewed by the proposed Monitor, FTT Consulting Canada Inc., who is of the view that in the
circumstances, the Sale Procedures: (i) provide for a broad, open, fair and transparent process
for seeking interested buyers of the property, assets and operations of the Lightstream Group;
(i) provide an appropriate level of independent oversight; (iii) encourage and facilitate
bidding by interested parties; and (iv) do not discourage parties from submitting offers.*® The
First Lien Lenders and the Ad Hoc Committee of Secured Noteholders support the proposed
Sale Procedures and no party has raised any objection as at this time. Moreover, the Second
Forbearance Agreement and the Support Agreement each require approval of a sale process
acceptable to the First Lien Lenders and the Ad Hoc Committee of Secured Noteholders,

respectively.

*! Scott Affidavit at para 88.

2 Nortel at para 49. [TAB 8]

* Scott Affidavit at para 89.

* Ivaco Inc, Re, [2004] OJ No 2483 at para 21 (SCJ) [Comm List]. [TAB 11]

* Pre-Filing Report of FTI Consulting Canada Inc. in its Capacity as Proposed Monitor at para 80 (the
"Proposed Monitors Report").
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70.  Since December 31, 2014, LTS has reduced its staff from 433 employees to less than
300 employees, a reduction of over 30%. The proposed KERP applies to 193 employees of
LTS. Without the retention of these employees, the Lightstream Group's ability to
successfully maintain its business operations and preserve asset value in these CCAA
proceedings would be compromised. The proposed KERP is only payable to beneficiaries
thereof if the successful bid pursuant to the Sale Procedures is other than the Secured
Noteholder Credit Bid, or in the case that the Secured Noteholder Credit Bid is the successful
bid, where employment is not offered to such employees on terms including recognition of

seniority consistent with current terms of cf:mployment.68

71.  The KEIP has been designed to incentivize a relatively small number of senior
executives of LTS to maximize proceeds of any sale pursuant to the Sale Procedures. The
KEIP applies to only nine employees, or approximately 3% of the total number of employees
of LTS. Compensation pursuant to the KEIP is only payable to these senior executives if the
successful bidder pursuant to the Sale Procedures is a party other than the Secured
Noteholders, or in the case that the Secured Noteholder Credit Bid is the successful bid, where
employment is not offered to such senior executives on terms including recognition of
seniority consistent with current terms of employment, and if certain sale proceeds thresholds

are achieved.

72.  The beneficiaries of the KEIP are certain senior executives of LTS, who have valuable
corporate knowledge that cannot easily be replaced or replicated and/or are engaged in
relationships with key clients. In addition, these particular employees have been working
diligently for several months to restructure the Lightstream Group to the benefit of all
stakeholders. Their continued employment is integral to the Lightstream Group's efforts to
maintain its business and improve its financial position, including efforts to source, review

and implement a sale, restructuring or recapitalization transaction.®

% Scott Affidavit at para 125.
% Scott Affidavit at paras 126 - 127.
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73.  Any amounts received by beneficiaries of the KERP or KEIP are to be applied towards
any statutory or contractual severance entitlements of those employees and will mitigate any

potential claims that may otherwise by brought by those employees.m

74.  The proposed Monitor has reviewed the proposed KERP and KEIP and has advised
that they are reasonable in the circumstances and their implementation will be beneficial to the

Lightstream Group and its stakeholders.”

75.  Finally, the proposed KERP and KEIP are consistent with current practice for
retention plans in the context of a CCAA proceeding and the quantum of the proposed
payments under the KERP and KEIP is consistent with the relative size of KERP and KEIP

charges granted in other complex CCAA restructurings.72

v) Financial Advisors' Charge

76.  The Financial Advisors have been engaged by LTS and its board of directors to assist
the Lightstream Group with its strategic review process, the SISP, the Sale Procedures, the
Unsecured Noteholder Litigation and to advise the directors and officers of LTS in these

restructuring proceedings (and the Arrangement Proceedings which preceded them).”

T In addition, the 4d Hoc Committee of Secured Noteholders has engaged BMO as its
financial advisor to solicit, explore, assess and negotiate possible transactions for the sale of
the Lightstream Group or its assets or any part thereof. The requirement to pay BMO is an
obligation of the Company under the Support Agreement and is expressly permitted in the

Forbearance Agreement.”

78. It is contemplated that the Financial Advisors will be granted a sixth priority Court-
ordered charge on the assets, property and undertakings of the Lightstream Group, in priority
to all other charges but subordinate to the Administration Charge, Credit Card Charge, the
Directors' Charge, the indebtedness to the Agent and First Lien Lenders under the Credit

7 Scott Affidavit at para 128.

L Proposed Monitors Report at para 51.

" Proposed Monitors Report at para 46; supra, note 65.
7 Scott Affidavit at para 132.

" Scott Affidavit at para 57.
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Agreement, the KERP Charge and the KEIP Charge up to the maximum amount of
$19,410,000.”

79. As with the Administration Charge, section 11.52 of the CCAA gives this Court
jurisdiction to grant the Financial Advisors' Charge. The six factors in Canwest Publishing,
referenced above at paragraph 53, apply to the determination of whether to grant such a
charge.76 The application of these factors in the present case supports the granting of the

proposed Financial Advisors' Charge.

80.  The Financial Advisors continue to provide services to the Lightstream Group and the
board of directors of LTS and are crucial to the continued negotiations with the Unsecured
Noteholders, the Ad Hoc Committee of Secured Noteholders as well as with the continuation

of the Sale Procedures.

81.  The Lightstream Group and Ad Hoc Committee of Secured Noteholders require the
expertise, knowledge and continuing participation of the proposed beneficiaries of the

Financial Advisors' Charge in order to complete a successful restructm*ing.ﬂ

82.  The appointment of multiple advisors has been recognized as appropriate where there
is a coordinated effort that will assist restructuring parties in achieving their goals, and where

the joint enterprise is expected to produce a better result overall.”®

83.  Furthermore, the Lightstream Group's operations are large and complex, and the
proposed Monitor has found the Financial Advisors' Charge is reasonable and appropriate in
the circumstances.” Given the foregoing, the priority and quantum of the Financial Advisors'

Charge is justified and appropriate in the circumstances.

E. The Lightstream Group should Retain Operatorship

84.  As mentioned above, the Lightstream Group is the operator of, and owns varying

working interests in approximately 2,582 oil and natural gas wells (gross), an extensive

7 Scott Affidavit at para 134.

"8 Canwest Publishing at para. 54. [TAB 13]

7 Scott Affidavit at para 135.

8 Walter Energy Canada Holdings Inc, Re, 2016 BCSC 107 at para 44. [TAB 22]
7 Proposed Monitors Report at para 58.
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100. The shareholders of LTS will not suffer any prejudice should the calling of the AGM
be postponed.93 The proposed extension is reasonable and consistent with other extension
requests in CCAA proceedings. %% Given the forgoing, the Applicants submit that it is
appropriate for the time for LTS to hold its AGM to be extended to March 31, 2017, after the

conclusion of these CCAA proceedings.

IV. NATURE OF THE ORDER SOUGHT

101. The Applicants seek an Initial Order under the CCAA substantially in the form as
attached to the Originating Application.

ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS 26™ DAY OF
SEPTEMBER, 2016 ‘

ELS & GRAYDON LLP

(Jounsel to the Lightstream Group

%2 Canwest Global at para 54. [TAB 15] See also Sino-Forest Corporation (Re), 2012 ONSC 2063 at para 44 in
which the Court granting the CCAA initial order also extended the time for the AGM of the debtor. [TAB 26]

% Supplemental Scott Affidavit at para 10.

 Canwest Global at para 54 [TAB 15]; In the Matter of Growthworks Canada Fund Ltd, Action No 1601-03113
at para 2 (8 Months). [TAB 27]
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Statement of facts relied on:

1. The Defendant, Lightstream Resources Ltd (“Lightstream”), admits the facts set out in
the following paragraphs in the Statement of Claim: 5, 6, 8, 18, 21 and 22.

2. Lightstream has no knowledge in respect of the facts contained in paragraphs 1, 2, 3, 4,
15, 16, 19, 20, 31, 32 and 33.

3 Except as expressly admitted herein, Lightstream denies all other allegations set out in
the Statement of Claim and denies that the Plaintiffs are entitied to any relief.

The Unsecured Notes

4, On January 30, 2012, Lightstream closed a private placement offering of senior
unsecured notes (the “Unsecured Notes”) that bear interest at a rate of 8.625% per
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41.

42.

43.

44,

43.

the 2012 Indenture. The negotiated private repurchase of Unsecured Notes from certain
holders is not an impairment of rights under the 2012 Indenture,

As the Plaintiffs are aware and as confirmed in the Offering Memorandum, Lightstream
may, at any time and from time to time, repurchase notes in the open market or
otherwise. Lightstream has the ability under the 2012 Indenture to incur additional
secured debt, and the Unsecured Notes can be subordinated accordingly.

Provisions similar to the Credit Facility Basket provision are common in a high-yield
indenture such as the 2012 Indenture. Other publicly-traded companies with similar high-
yield indentures have recently engaged in transactions similar to the Transaction.

The Plaintiffs chose to purchase the Unsecured Notes, knowing that the 2012 Indenture
did not preclude a transaction such as the Transaction. Both in private discussions with
the Plaintiffs and in public statements, Lightstream has confirmed its ability to conduct a
second lien transaction such as the Transaction. In seeking to participate in the
Transaction on its terms, the Plaintiffs acknowledged the propriety of the Transaction.

In reply to paragraph 28 of the Statement of Claim, Lightstream did not attempt to
prevent scrutiny of the Transaction by Unsecured Noteholders through the timing of its
press release or otherwise. The Transaction is in Lightstream's best interest, and
Lightstream had no interest in concealing it. The Transaction was initially scheduled to
close June 30, 2015 but was delayed. Consistent with its regulatory obligations,
Lightstream promptly announced the. Transaction in a press release. Following the press
release, Lightstream also discussed the Transaction with the Plaintiffs as well as with
other holders of the Unsecured Notes. The Plaintiffs’ conversation with Lightstream on
July 3, 2015 confirms that neither the Calgary Stampede nor the American Fourth of July
holiday prevented the Plaintiffs from learning about the Transaction or discussing it with
Lightstream.

In reply to paragraph 30 of the Statement of Claim, in purchasing the Unsecured Notes,
the Plaintiffs had no reasonable expectation that Lightstream had an obligation to
maintain the. price of the Unsecured Notes in a secondary market. As evidenced by the
Offering Memorandum, there was no assurance under the 2012 Indenture.that any

22761302.11
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46.

-8-

market would develop for trading in the Unsecured Notes, and any trading price that did
develop for the Unsecured Notes could be volatile.

The Transaction was not oppressive or unfairly prejudicial, nor did it unfairly disregard
the Plaintiffs’ relevant interests. On the contrary, the Plaintiffs as holders of the

Unsecured Notes have benefitted from the Transaction, as it benefits Lightstream.

No Breach of the Duty of Honest Contractuél Performance or Good Faith

47.  In reply to paragraph 48 of the Statement of Claim, Lightstream did not breach a'ny
relevant duty of good faith or honest contractual performance. Lightstream fully
performed and continues to perform its obligations under the 2012 Indenture, and with
regard to the Transaction, honestly and in good faith.

No Damages

48. In reply to paragraphs 39, 44 and 50(d) and to the whole of the Statement of Claim, the

Plaintiffs have not suffered any damages caused by Lightstream. Lightstream has made,
and continues to make, all payments of interest to the Plaintiffs pursuant to the terms of
the 2012 Indenture and as accepted by the Plaintiffs when they purchased the
Unsecured Notes.

No Basis for Injunctive Relief

49,

In reply to paragraphs 42, 43 and 50(b) and (c) of the Statement of Claim, Lightstream
denies that the Plaintiffs are entitied to any injunctive relief. The Transactioh_ has already
closed. The Transaction does not violate any of the Plaintiffs’ rights or interests: The

- - Plaintiffs have not suffered and will not suffer any irreparable harm arising from the

Transaction and have purported to quantify their damages, which are denied, to the
precise dollar amount of $4,524,375.00 (US). Injunctive relief would be a significant
hardship for Lightstream, impractical, and would deprive Lightstream of the significant
benefits it has achieved through the Transaction.

Remedy sought:

50.

Lightstream asks that this action be dismissed with costs on a solicitor-and-own-client
basis, or such other elevated basis as this Horiourable Court deems just.

22761302.11
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STATEMENT OF FACTS RELIED ON

1. The Defendant, Lightstream Resources Ltd. ("Lightstr_eam“). admits the facts set out in the
following paragraphs of the Statement of Claim: 2 and 4.

2. Lightstream has no knowledge in respect of the facts contained in paragraphs 3, 5 and 11.

3. Except as expressly admitted herein, Lightstream denies all other allegations set out in the
Statement of Claim and denies that the Plaintiffs are entitied to any relief.

The Unsecured Notes

4, On January 30, 2012, Lightstream closed a private placement offering of senior unsecured
notes (the “Unsecured Notes”) that bear interest at a rate of 8.625% per annum and mature
February 1, 2020. The offering of the Unsecured Notes was in Lightstream’s best interests,
as it diversified Lightstream's capital and provided ongoing liquidity and the subsequent
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10.

1.

opportunity to repurchase and cancel certain of its then-outstanding secured convertible
debentures.

The Unsecured Notes are governed by an indenture dated January 30, 2012, as amended
by a supplemental indenture (collectively, the “2012 Indenture”). The 2012 Indenture
expressly permits the Transaction (as defined below).

Section 4.06(b) of the 2012 Indenture provides several options through which Lightstream
may properly incur further indebtedness (the "Permitted Debt Baskets”). These Pemnitted
Debt Baskets are enumerated in the subsections of s. 4.06(b).

One of the Permitted Debt Baskets under s. 4.06(b) is set out in s. 4.06(b)(i) (the “Credit
Facility Basket"). The Credit Facility Basket expressly permits Lightstream to incur further
indebtedness in the form of, among other things, notes, debentures, bonds or similar
securities or instruments, up to a specified amount.

Section 4.06(d) of the 2012 Indenture confirms that where indebtedness falls within more
than one of the Permitted Debt Baskets, it can be incurred in whole or in part under any one
or more Permitted Debt Baskets and subsequently re-allocated in whole or in part at any
time between or among any one or more Permitted Debt Baskets.

Section 4.08 of the 2012 Indenture specifies the circumstances under which indebtedness
may be secured by a lien (the “Permitted Llens”). Indebtedness incurred under the Credit
Facility Basket is specifically permitted to be secured by a lien under the first clause of the
definition of "Permitted Liens”.

Section 6.06 of the 2012 Indenture prevents holders of Unsecured Notes from commencing
proceedings with respect to the 2012 Indenture, or regarding the Unsecured Notes, unless
specific preconditions are met. These preconditions include that the Trustee or Canadian
Trustee must first be requested to take action itself by holders of at least 25% in aggregate
principal amount of the outstanding Unsecured Notes, and that the Trustee or Canadian
Trustee must have failed to comply with that request after 60 days.

The offering memorandum for the Unsecured Notes (the “Offering Memorandum”) identifies
risk factors relevant to the Unsecured Notes. These risk factors arise out of the terms of the
2012 Indenture.

22799017.6



12.

13.

14.

As confirmed in the Offering Memorandum'’s discussion of risk factors, the 2012 indenture
permits Lightstream to incur substantial additional debt, including secured debt, and provides
that the Unsecured Notes will be effectively junior in right of payment to existing and future
secured debt.

Other risk factors of the Unsecured Notes, which are described in the Offering Memorandum,
include that there is no assurance of an active trading market for the Unsecured Notes, that
holders may be required to bear the risk of their investment indefinitely, and that if an active
trading market does develop, the market price for the Unsecured Notes may be volatile.

As permitted under the 2012 Indenture and confirmed in the Offering Memorandum,
Lightstream may at any time and from time to time repurchase the Unsecured Notes, in the
open market or otherwise. As publicly disclosed, in 2014, Lightstream bought back
Unsecured Notes through two privately negotiated transactions.

The Transaction

15.

16.

17.

18.

On July 2, 2015, Lightstream announced that it had entered into a privately negotiated
agreement (a) to repurchase certain Unsecured Notes from certain holders in exchange for
the issuance by Lightstream of new secured notes (the “Secured Notes"), and (b) to issue
additional Secured Notes to the same holders for $200 million (US) paid to Lightstream (the
“Transaction”). The Secured Notes bear interest at a rate of 9.875% per annum and mature
June 15, 2019.

Lightstream issued the Secured Notes under the Credit Facility Basket and granted liens for
the benefit of the Secured Notes pursuant to the first clause under the definition of “Permitted
Liens", as expressly permitted and contemplated under the terms of the 2012 indenture.

The Transaction was in Lightstream’s best interest. It benefitted Lightstream by, among other
benefits, reducing its debt by approximately $90 million and increasing its credit availability
by approximately $250 million.

The Transaction closed in two tranches on July 2 and July 14, 2015.

The Plaintiffs’ Demand to Join the Transaction

19.

On July 6, 2015, following the announcement of the Transaction, the Plaintiff spoke with
Lightstream. The Plaintiff demanded to be included in the Transaction on its terms. Pursuant

22799017.6



20.

21.

22,

23,

to its rights under the 2012 Indenture and having regard to the best interests of the
corporation, Lightstream declined this request.

On July 8, the Plaintiff again demanded to be involved in the Transaction on its terms, and
threatened to take legal action otherwise. Lightstream again declined.

On July 9, 2015, the Plaintiff then wrote to Lightstream, purporting to raise various legal
objections to the Transaction.

On July 17, 2015, Lightstream responded to the Plaintiff's letter, explaining that the Plaintiff's
purported concerns were without foundation and that the Transaction was compliant with the
2012 Indenture and all applicable law.

Prior to commencing this action, the Plaintiff failed to follow the procedure required under
Section 6.06 of the 2012 Indenture for raising its purported concern to the Trustee or
Canadian Trustee.

ANY MATTERS THAT DEFEAT THE CLAIM OF THE PLAINTIFF

No Oppression and No Breach of the 2012 Indenture

24.

25.

26.

27.

28.

Lightstream denies that its actions, with respect to the Transaction or at all, were oppressive
within the meaning of the Business Corporations Act, Alberta, RSA 2000, ¢ B-9.

Lightstream has not contravened any reasonable expectation or right of the Plaintiff, either
through the Transaction — which was in Lightstream's best interests — or at all.

The Plaintiff had no reasonable expectation that it would be included in, given advance
notice of, or consulted on the Transaction. At no time did Lightstream represent to the
Plaintiff that it would be invited to participate in or be given advance notice of the
Transaction.

The Plaintiff is a sophisticated market participant with experience in negotiating the terms of
high-yield indentures and in assessing and valuing securities. The primary sources of the
Plaintiff s reasonable expectations in this case are the terms of the 2012 Indenture.

In reply to paragraphs 9, 13, 18, 21(b) and 21(d) of the Statement of Claim, Lightstream
never represented to the Plaintiff or to the public that a fransaction such as the Transaction

22799017.6
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